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Havunz Ha Koju IpUCTyNaMo cafpikajy, KOH3yMUpPaMO T'a U Y)KMBAMO Y IbeMY,
IIPOMEHNO Ce Y TOKY ITOCTIebIX AelieHnja. TpafuiinoHa oy Ha4)H IPUCTY Ay
cazipxaja pauuje je 6o yHanper ogpeben. [la 61 mpuctynma cagpxajy, ocoba je
Tpebana ga 6yze Ha ogpebenom Mecty y oppeheno Bpeme. Ha npumep, riefame
OMIJbEHE TeJIEBU3MjCKe Cepuje 3aXTeBaJI0 je IIPUCYCTBO UCIIPeN] TeeBU30pa Y
ofpeheno BpeMe Koje je TenmeBu3MjcKu eMuTep ofpenuo. [laHac je cagpikaj go-
CTyIIaH Ha MeCTY I y BpeMeHY Koje KPajiblt KOPUCHUK caM oflabepe 1 4eCTo My ce
npucTyna npexo Vinteprera. Ha mpumep, manac ce TeneBusnjcKa cepuja MOXe
rnegaty Ha Herdukcey (Netflix) ca Mecta n'y BpeMe Koje KOPUCHUK caM ofabepe.
Vnax, HeKM cafpiKaju HUCY JOCTYIIHY Ha MHTepHeTy. To je 360r unmeHuIe fa
IpaBuIa 0 ayTOPCKUM IIPAaBUMa — 3a JOCTYIIHOCT Cafip>Kaja Ha MPEeXXU — IIOCTajy
cBe cnoxeHMja. OBaj 4laHaK MCIIUTYje jeflaH Jieo CI0XKEHOCTY IIpaBuUIa O ayTop-
CKUM IIpaBuMa — yBobhemwe npoduTHe Mpupose akTa Koju omoryhasa npucryn
cagpskajy samTiheHOM ayTOPCKMM IIPaBOM.
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mena, Cyn npaspie EBporcke yHuje
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1. YBog

ITocToju HEKONMMKO IIPaBHUX Pa3jIora 3allTO MeXaHu3aM QyHKLIMOHNCaba
ayTOPCKUX IIpaBa y OHJIAjH OKPY>KeIby — U 32 HOCMOIIA IIPaBa I 3a KPajier KO-
pUCHMKA — MOXKe 61T coKeH. [IpBU je MHOIITBO IpaBHUX M3BOpa. AyTopcKa
IpaBa Cy TepUTOpUjaTHE IPUPOJIE, TAKO /1a TIOCTOjU OHOMMUKO 3aKOHA O ayTOp-
CKMM IIpaBMMa KOJIMKO U ip)KaBa y cBeTy. JJy0/b1t HUBO C/IOKEHOCTU IPOU3TIa3n
3 YMIbEHNIIE J1a CY HEKM TPO6IeMM Koje Pery/INIIY Pa3IMIuTI 3aKOHM O ayTOP-
CKuM npasuMa ypehenu Ha MehyHapogHOM HUBOY, JOK CY HEKM PeTyIMCaHN Y
opnpeheHnM pernoHnma cBeta, kao mwro je EBponcka yumja (EY).

I pyru passor, Koju je ;UpeKTHa ocaeuIa ITypaauTeTa ayTOPCKUX IIpaB-
HIX M3BOPA, jecTe XeTepapXmjcky ofHoc n3Mely oBux nocnegmux. CaMo ca Benu-
KOM /I030M CHaJIa>K/bMIBOCTI ¥ MOKJJa MaJIOM JI030M YMETHUYKe [03BOJIE, MOXe
ce YyOUUTH XMjepapXmjcKa CTPYKTypa Mehy 3aKOHOlaBHUM KaTa/no3yMa 3aKOHa
0 ayTOPCKMM ITpaBMMa KOji ce Hajlase Ha HalmoHanHoM, EY u mehynaponnom
HIBOY. MehyTum, TakaB Xujepapxujcky OffHOC MOXKe OMTI OCTBAapeH 13 jefHe
nepcreKkTuBe (Ha IpuMep, 13 HAIMOHATHOT 1IpaBa), a1y He U U3 pyTe (Ha Ipu-
Mep, mpaBa EY).

Tpehmu pasnor je Taj mrTo cy mpaBHYU M3BOPY U IIPABHM CUCTEMY KUBY OPTaHN-
3MU eKCIIAH3MBHOT KapakTtepa. To 3Haum fja cy Haumonanuy, EY u mehynapogau
IIPaBHY CUCTEMM KOjU CaJip>Ke 3aKOHE I HOpME O ay TOPCKMM IIpaBMMa IMHAMUY-
HI CUCTEMU KOj1, KPO3 3aKOHOJJaBHE Mepe 3aKOHOflaBalla 1 TyMaderba Cy/j0Ba,
HpoInpyjy cBoj Aenokpyr. Ca cse Behum 6pojem 3akoHCKUX Mepa, moBehaBa ce
1 6poj cykob6a n3meby nojmona u cucrema. OBO JOBOAY [IO IpeK/IaNama IPaBHUX
cucteMa. IToHekaJ To cTBapa IpUHYAHY IpaBHY cUMOMO3Y, a y BehuHM crydaje-
Ba 113a3M(Ba MPUTALUjY IPORYO/bUBabeM IPaBHE HECUTYPHOCTI KOjy OBM CYKO-
6u nmpoussope. [IpaBuu cucreM EY - koju ce 4yecTo cMaTpa HajATHAMUYHUjUM
(Govaere, 2019: 19), moce6Ho y o6macTn ayropckux mpasa (Rosati, 2019) — moka-
3yje TaKo eKCIIaH3MBHY IIPUPOJLY, IIpe CBEra y ToMe KaKo IIpepacTa y HallIOHaTHe
IpaBHe CUCTEMe U CTalla Ce ca HbMMa, IO Te Mepe J1a je IOCTAJI0 TENIKO OflpeUTH
IZle IpecTaje Hal[MOHA/IHO IIPaBo U no4yume npaso EY. byayhu ga pasnmnunre
IpaKce ¥ MeXaHM3MM IIPM3HaBalba NIpaBa HAIlMOHAIHUX OpraHM3allyja 3a Ko-
JIEKTVBHO YIIpaB/balbe — IIPaKce ¥ MEXaHM3MU KOjU Cy IpefBubeHr 3aKoHIMa O
ayTOPCKMM IIpaByMa Y HallMIOHA/IHUM CUCTEMMMA — y CTBapH, CIIpedaBajy caap-
Xaje a Oy/1y OCTYIIHN Y ;pyT¥M 3eM/baMa, EY nmokynraBa fja Kpo3 nmpommnpeme
COIICTBEHOT cycTeMa IpeBasnbe oBe pasnuke. To YMHM U KPO3 3aKOHOJIABHE Mepe
u kpo3 rymadema Cyza npaspe EBponcke yuuje (CIIEY).

OBaj wraHak ce pokycupa Ha jeffaH feo mpobeMa JOCTYITHOCTH CafprKaja
Ha Mpexu. baBu ce HaumHoM Ha koju CIIEY Tymaum jefHO crienndmdHO eKo-
HOMCKO TIPaBO — MaKO je TaKBa BPCTa IIPaBHOT TyMaudeka BUJI/bUBA U Y IPYTUM
MepaMa XapMoHu3anuje koje EY cnposopu — cagp>xaHo y 4ynaHy 3 JlupekTuse
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2001/29/EC o xapMoHusanuju ofpelheHnx acriekara ayTOpCKoOr ¥ CPOJHMX IIpaBa
y nndopmanmonom apywtsy (InfoSoc Directive); ekOHOMCKMM IIPABOM Koje IIpefi-
CTaB/ba IMIUIEMEHTaLMjy YIaHa 8 YroBopa o ayropckom npay (YAII) Cetcke
opranmsanuje 3a nurenekryanny csojuny (COVIC) y sakonnma EY. OBo npaso
Ha o0aBelITaBambe jaBHOCTH, KOje YK/bydyje 1 IIpaBO CTaB/batba MHPOpaMIuja
Ha pacrosarame jaBHOCTH, OC/Ie[bIX elleHNja je TIOCTA/I0 ITTABHO €KOHOMCKO
IIPaBO HOCHOILIA ITpaBa y gurutantoj cdepu (Dimita, 217: 136). OBO eKOHOMCKO
IIPaBO C/TY>KM KO CPEZICTBO KOjIM HOCH/IAL] TPaBa MOXKe CIIPEYMUTH TO fla CaipKaj
OyZe yunibeH JOCTYIIHUM Ha MPeXU, UIn OOpHYTO, JO3BO/MN Ja Oyzie JOCTyIaH.
Y 0BOM 4YIaHKY ce TOBOpU O yBohewy Kputepujyma npouTHe IpuUpofie YnMHa
KOMYHUKaIlJje ¥ 1beTOBOM yBODemy y IJTaBHYM HapaTUB IpOLieHe JOCTYITHOCTH
capgpxaja of crpane CIIEY.

2. EKOHOMCKO IIpaBO KOMYHUIIVIpama ¢ japHomrhy

IIpaBo Ha 06aBelITaBambe jABHOCTU PaHUje je IPeTIIOCTAB/baIOo I YMH KOMY-
HUKaIlVje ayTOPCKO eJI0 YMHM JOCTYIIHUM 3a Kopulhere 1y eKCIjioaTamnujy,
JIOK je IPaBO CTaB/barba Ha PacIloNarame jaBHOCTH (TpaBo BUIIe IpuIaroheno
OHJIajH yHOTpeOu) IpeTIIOCTaB/baslo fla Ce aKTOM KOMYHMKaIlJje J03B0/baBa Ja
rpahaHu Mory mpucTynuTH fenmy ca MecTa u y BpeMe Koje camu offabepy (Basic
Proposal, 1996: 10.14). EVY je, y cBojoj mpuMeHN IpaBa CTaB/bamkba Ha PacIONarame,
OJUTy4M/Ia la Ta YYMHM BPCTOM IIpaBa Ha obaBelTaBame japHOCTY (Depreeuw et
al., 2014: 85), edexTrBHO Be3yjyhm meropo TymMauerme 1 IIpMMeHY 3a IPaBO CTa-
B/balba Ha pacnonarame japHoctu (de Francquen et al., 2013: 27).

Tymaueme unana 3 InfoSoc nupexruse on ctpane CIIEY ykasao je Ha mpucy-
CTBO IIepMaHEHTHE ITPaBHE HECUTYPHOCTH Y IOT/IeAy 00MMa MPaBHOT KOHIIENTa
exoHoMckor paBa (Depreew, 2014; Hugenholtz and van Velze, 2016). [lok je Tpa-
AMIVIOHA/THO CXBaTambe 00MMa IPaBHOT KOHI[ENITa eKOHOMCKOT IIpaBa MPeTIIOCTa-
B/baJIO IIOCTOjatbe aKTa KoMyHukanuje ynyhenor jaHocty, CIIEY je y mpoueny
obuMa yHeo 1 ipyre efeMeHTe. OBM e/leMeHTH Cy 61/ y 0ONIMKY KpuTepujyma
HoBe jaBHOCTK (SGAE, 2006: 41) n npodutHe mpupoge (SGAE, 2006: 44) unna
KOMyHMKanuje. YBohemwe HoBux kputepujyma of crpane CIIEY y Tpagnuumonan-
He 00/11Ke KOMyHMKaluje (06/11Ke Koju ce Hajlase M3BaH JUTUTATHE CTBAPHOCTI)
OTBOPMJIO je IIPOCTOP 33 pa3MaTparbe CYACKNUX IpeaMeTa BoheHNX yHyTap HaIu-
OHAJTHMX CYZIOBa Ip>KaBa WIaHMIA — IIPefiMeTa KOju Cy ce 6aBM/IN MUTAbeM IpH-
MeHe HOBOYBeJieHX Kputepujyma. Cutyanmja ce JoGaTHO IIOTOpLIajIa MOC/Ie]-
BVX TOAVHA, Kafia Cy OBY KpUTEPUjyMI IpUMeheH) Ha MHTePHETCKe C/Iy4dajeBe
KOju ce Hanmase yHyTap gurutanse cpepe. Cyn EY je saTum yBeo fpyra ipa ene-
MEHTa Y OIleHy 00¥IMa IIPaBHOT KOHIIENTa IPUBPEJHOT IpaBa: KOMIIEMEHTapHe
Kputepujyme criennduyuHux TexHNYKnX cpencrasa (ITV 1, 2013: 26) u 3Hama o
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nospenu ayropckux npasa (GS Media, 2016: 47), Tako jour Buiire npopy6myjyhn
HEeCUTYPHOCT Be3aHY 3a 00MM IPAaBHOT KOHIIENTa IIPMBPEIHOT IIpaBa.

OBa mpaBHa HECUTYPHOCT je, 3allpaBo, 113a3Bajia jBe CyIPOTHE peaKIjuje 3a-
MHTepecoBaHMX cTpaHa. [IpBa je 611a moyeTHa MMOOV/IM3alMja HOCHIAIIA ITPaBa,
KOj¥ Cy OM/IM HECUT'YPHU Jia JIU MMajy IIPaBo ja clipede WK 03BOJe Kopuiihe-
e BIXOBOT cafip>kaja. To je moBero 1o cTBapama aTMocdepe y K0joj ce CBe IITO
ce Habhe Ha nHTepHETY MOT/IO CTO60AHO KopucTuTH. OBO je omoryhmo mpo-
I1BaT HEeKO/MMKo cepBuca — Mebhy kojuma cy u onu Hancrep (Napster), I1ajper6ej
(PirateBay), JlajmBajep (LimeWire) u Jytjy6 (YouTube). Kaga cy oBe ycnyre nmodesne
036M/pHO fla omTehyjy mpuxope HocuIala IpaBa, yClIeusie Cy 0301/bHe ITapHMUIIe.
[TapHuIie cy moToM 1M3asBaje Ipyry BPCTY peakijuje: UMOOMINM3aNN]y KPajmbux
KOPMCHUKA, KOji Cy cajja IIOCTa/IM HeCUTYPHM Ia M Kplile ayTopcKa mpasa. Heke
Off OBUX CITyX6M, Kao 1To je ITajpar6ej (Eleret et al., 2016), ocrasne cy mpkocHe y
HOBUM OKOJTHOCTVIMA; IPYTH, KA0 IITO je JyTjy0, IpOMeHMIN Cy CBOj GUMHAHCHjCKU
Mojien Kako 6u nsberu cyzcke ciopose. MebhyTum, HujeHa off oBe iBe peakIiuje
He pacBeT/baBa 00MM IIPaBHOT KOHIIEIITa eKOHOMCKOT IIpaBa — I1a CTOTa He HyAM
HJI OITOBOP Ha MNTakbe KaKo pemnTy pacTyhy mpaBHy HECUTYPHOCT.

Y mokymajy fa ybmaku pactyhy mpaBHy HECUTYPHOCT y Be3U Ca peryimuca-
eM ayTOPCKUX ITPaBa y OHJIajH OKPYKewy, 3akoHofiaBu EY cy ysenu [IupexTu-
By (EY) 2019/790 0 ayTOpCcKMM M CPOJHMM IIpaBMMa Ha jeAMHCTBEHOM JUTUTATI-
HoM Tpxumrty (JOT pupexTtusa). Vinax, 1 HakoH goHowmewa [lupextuse o JAT-y,
IpaBHM Ipo6/1eM 06MMa IIpaBHOT KOHIIENTa eKOHOMCKOT IpaBa y EY ocraje nctn.
Hakse, nuTame JOCTYIHOCTY CafipKaja HAa MPeXH y Ip>KaBaMa YiIaHUI[aMa joIl
YBEK HIje pELIeHO.

PasBoj kpurepujyma CIIEY koju cy npensubanu 061M nmpaBHOT KOHIjENTa
€KOHOMCKOT IIpaBa OKapaKTepucanm cy Heky HayuyHuuy — Mehy muma Ky (Koo,
2017), Keunranm (Quintais, 2018) u Knapk u Jukencon (Clark & Dickenson,
2017) - xao CropajiuHe, HeCTajHe U HecyucreMaTcke. OBa KpUTHKA je, Takobe,
IOJICTaK/Ia OIICe)KHE HayJHe MOKYIIaje a ce YTBPAM LITa je TauaH 0OMM OBOT
e€KOHOMCKOT npaBa. CBM OHU, y CK/Iafy ca cyfackoM npakcoM CIIEY, ugenrtu-
¢duKoBamyM Cy HEKONMMKO CKYIIOBa KpuTepujyMa Koje Tpeba uctyuutn. [Ipsu cet
4)He KyMY/TaTVBHY KPUTEPUjyMH, ;AU H KOMYHMKaIuje“ 1 ,jaBHOCT . [Ipyru ceT
ce cacToju off KOMIITIeMeHTapHuUX 1 Mel)y3aBUCHIX KpuTepujyMa ,HOBe jaBHOCTH
»CIEeUPUYHUX TEXHUYKNX CPefICTaBa“ 1 ,,IpOQUTHE IPUPOJe YNHA KOMYHM-
Kanuje“. Hekn HayuHMIM Cy, Takohe, pa3amarpaiy, aay HUKa/ja HUCY JUPEKTHO
OfipeaVIN KpUTEPUjyMe Kao IITO €y ,3Hame" (Koo, 2017: 106), ,,HeOIXofHa MH-
tepBeHnuja“ (Clark & Dickenson, 2017: 275) u ,,ipMapH U CEKyH/JapHY YMHOBU
komyHnukanuje“ (Oprysk, 2020: 235). Knacudukanyja u rpynucame Kputepujyma
je cnepuno noruky cyncke npakce CIIEY, kojom CIIEY nopaje HoBe enemenTe y
06UM IpaBHOT KOHIIENTAa eKOHOMCKOT ITpaBa. MebyTum, oBa cyzcka mpaxca de-
CTO He Ipy>Ka CMICA0, 00pa3/IoXKeme M KOH3MCTEHTHOCT TMM HOBMM JOJALIIMa.
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Y cBuM cBojum npecynama, CIIEY nonasmba MaHTPy ,,[iBa KyMYy/IaTUBHA KpU-
TepujymMa“ 1 Ipyru ,KoMiieMeHTapHu u Mebysasuchu kpurepujymn” (SGAE,
2006: 34-37). MebyTnm, Haunn Ha koju ux CIIEY xopuctu je cacBum fpyraumnju
o]} Iporjaniemba Koje M3HOCHU Ha IIOYeTKy MOMEHYTUX Ipecyaa. Vako je Hay4yHa
3ajeHMIIA ONIIVPHO Pa3MOTPIIIA OCTa/le KPUTEPHjyMe, KPUTEpUjyM IIpopUTHE
IpUpofie YMHA KOMYHMKaIlMje Hje afleKBaTHO caryefjaH. Y OBOM YWIAHKY ce TBPIU
Zia je CBpXa OBOT KpUTepujyMa ia IpoleHN epeKaT moBpesie ay TOPCKUX IIpaBa, a
npe cBera edekar ryburka JoOUTH Off CTpaHe HOCMOLA IIpaBa.

3. Kpurtepujym npopurtHe npupopse AKTa 0 KOMyHUKAIUjI

3a pasnnKy of KpUTepujyMa HoBe jaABHOCTH, KPUTEPUjyM IIPOUTHE IPUPOfie
KOMYHUKallMje Hije HauIllao Ha IIPeTePaHO HETaTUBHY PeaKINjy y HayYHOj INTe-
parypu (Rosén 2016: 331; Rosati, 2020), mpBeHCTBeHO 300T YNIbeHNUIIE 1A je uieja
0 KOMepLMjaTHOj eKCIIoAaTalji 00jeKTa 3alITITe Be3aHa 3a [10jaM CTUI[Amba
mobutn. IllTaBuie, OCHOBHA CBPXa €KOHOMCKOT ITpaBa (61710 eKCK/Ty3MBHOT M/IN
HaJIOKHAJIHOT) jecTe Jja 3allITUTY HeMaTepyja/IHy eKCIUIoaTalnjy o0jeKTa 3allTuTe
(Depreew, 2014: 511). MebyTum, y Toky pasBoja uzieje o mpoIieH! IOBpefie aKTa
KOMYHMKalMje 1 4/Ha CTaB/balba Ha PacIojiaraibe, 0Baj KPUTEPUjYM Ce Pa3BIO
Ka0 CaMOCTaJIHa TayKa ollemyBama. Crora je usHeHabyjyhe ma oBaj kpurepujym
HIje OCIIOpaBaH ca MICTOM YKECTMHOM Kao KPUTEPHjyM HOBE jaBHOCTH, jep ce OBJie
MOTy IPUMeHUTH 06e I/ITaBHe KPUTUKe KpUTepujyMa HoBe jaBHOCTH. IIpBo, 0Baj
KPUTEPUjyM Ce He TOMIIbE HU y BepHCKOj KOHBEHIIMj! 32 3AIITUTY KIbV)KEBHUX I
ymeTHUUKMX fena (Berne Convention), C3VIC-y, YroBopy CBeTcke opranusanyje
3a MHTEJIEKTya/IHy CBOjUHY 0 nepdopmaHcama u ¢ponorpamuma (YCOVIC), Hutu
y MeépaMa XapMoHM3aluje sakoHogascTBa EY. [Ipyro, oBaj KpuTepujyM mnogpa-
3yMeBa JjaBaibe IPOLieHe LITeTe, KOje 3aXTeBa 0CeOHO IT03HaBalbe OH/IAjH II/IaT-
dopmu. Vnmak, oBaj KpUTEPUjyM je Y BEeIMKO] MEpPY OCTA0 HepasMOTPEH YHyTap
Hay4He 3ajefHULE.

VMaxko Hexyu HayuHuuu kao mro je Huconuje (Dusollier, 2018: 183) TBppe na
je OBaj KpUTEPHjyM CyBUIIaH, IOLITO 3aKOH O ayTOPCKMM IIpaB/Ma HUKaZa HU-
je 3axTeBao MpodUTabMITHOCT Kao MPERYCIOB 3a OATOBOPHOCT, OBA KPUTMKA He
yTude Ha mweroBy ynorpeby ox crpane CIIEY. To je 3aTo mTo ce oBaj Kputepu-
jyM He KOpUCTH Kao MpexycnoB, Beh kao kBamudukaTop crernena nospepe. Kao
mro denpeys (Depreeuw, 2014: 506-507) ucnpasuo npumehyje, nneja o npupo-
IV CTBapama npodura e y CHocoOOHOCTI HOCHOLA ITpaBa Jja KOHTPOJINIIe
CBOj IpeiMeT 3amTuTe (M MPUCTYT BeMy) U Ja felyje IpOTUB HeoBlaurheHe
ekcroaranuje. Ekcrioaramnyja Mopa 6Ty LieHTap YMHA KOMyHMKAIije 1 YMHa
CTaB/bakba Ha pacloararme. Y CyIITHHY, TEXHUYIKM [NeTas/bll Ha4lMHa Ha KOjI ce
YJH CIIPOBOJM CY BaXKHU 3a KBamuduKanujy aa 1 ogpehenn 4nH npeacrasba
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aKT KOMYHUKAIIVje VIV UIIaK ITpefICTaB/ba YMH CTaB/bakba Ha pacronarame. Jinak,
IIOTEeHIMja/THA eKCIJIoaTalyja je Ta Koja KoHa4Ho ofpebyje ma v je HaBemeHN YIMH
HeoB/TalrNeHo JOCIIeo y jaBHOCT. Vjieja KOHTpoOIe IpUCTyIa 06jeKTy 3alITITe HI-
je Yy CyIIpOTHOCTM ca KOHTPOJIOM KOjy HOCMJIAL] ITpaBa BPIIM ITyTeM oBainhema.
To je 3aTo0 1mTO TaKBO OBalIheme yK/bydyje 1 oBnamhemne 3a Koje Hije TpaXkeHa
HakHaja. 3060T Tora ce 0Baj KpUTEPUjyM IpUMemyje, KaKO y CUTyaljaMa Kaja
HMje JaTo OB/IalIheme, TAKO U y CUTyaljjaMa Kajia je oBnamherme 1aTo, aim He 'y
0bumy y KoMe je KopuirheHo (OFHOCHO, Kajla OHO IIpeBa3nIa3y MpBOOMTHO OBJIa-
mhese). Y TaKBUM cuTyanMjaMa, HOCHIAL] IIpaBa MIMa IPaBo Ia TPa>kM OJLITETY,
MAaKO TO HE MOPa Jja YIMHI.

Y cyackoj npakcu CIIEY nmocroju cse Behu nnTepec 3a mpodurabuniny npu-
pony YMHa KOMYHMKallMje M Y/HA CTaB/balba Ha PacIloarame, Kao 1 3a nmpobie-
MAaTHKy Koja ce 6aBM TMMe Ja JII je TO OfIy4dyjyhu dpakTop Koju ob6nuKyje fpyre
KpHUTepujyMe Be3aHe 3a IPaBHM KOHIIENT eKOHOMCKOT ITpaBa. bes 063mpa Ha TO
o ce ucnpsa unHMIo fa CIIEY He npuxsara y OTIyHOCTH Ufiejy fia je OTBapu-
Bame IpoduTa 06aBe3aH yCIoB 3a MocTojatbe nospepe, CIIEY je nmak yxpyuno
0Baj KPUTEPUjYM y CBOj ITOCTYIAK IOHOIIEHa IIPecy/ja M HaBeo Jja Cé OH MOpa
INPUMEHUTH Ha OKOTHOCTY CBAaKOT IOjeJHAYHOT C/TyYaja.

Y cnyuajy Erema (EGEDA, 2006), rnaBun agsoxar (I'A) Jla ITeprona (La
Pergola) je yBeo oBaj kpurepujym y nHaparus Cyna EY, npe cBera xao ¢akrop
y IpOlleHM IpMBaTHE 1 jaBHe MPMPOJe KOMYHUKanuje, 6yayhu fa je xema 3a
dbuHAHCHjCKOM TOOMTY Ba’kHa KaJja ce UCIINTYje [ja 1 je HeKa KOMyHMKaIuja
yCMepeHa Ha jaBHOCT WJIM He. Y pasrpaHM4Yelby jaBHe MM NIpUBaTHE IPUPOJie
OHJIajH KOMYHUKaIlMje, OH je MCTaKao IIpaBO HOCMOLA IIpaBa Jja eKCIIJIoaTuIe
cBOj pajn. Kpurepujymu ce, gaxie, MOpajy mosabaBuTy CeKyHIApHUM OBjalthe-
1BeM 3a yroTpeby objaB/beHor fena (kao mTo je To 6uno y cny4dajy Erena), mo-
ce6HO Kazia Ta yroTpeba JOBOAM 1O HE3aBMCHOT eKOHOMCKOT McKopuinhaBamwa
paau puHAHCHUjCKe TOOUTH, almn U Kajla ce OFHOCK Ha eKOHOMCKe acIleKTe HOBe
jaBHOCTH. JTok ce I'A JIa Ileproma ¢oxycupao Ha eKcIIoaTannjy o6jeKTa 3auTn-
te, 'A [IlapricTon (Sharpston) ce Buiile KOHIIEHTPUCAO HA KOHTPOTY oBnathema
HOCHOIIa ITpaBa, cyrepuiuryhu fja je HEOIIXOHO MIPOLIEHUTY OPOj TOTEHIIVjaTHIX
npoduTepa ¥ OKBUPHY eKOHOMCKY IITeTy Kojy ¢y HaHenmu ayTopy (Opinion SGAE,
2006:54). O6a oBa MUII/bea OCTaBMU/IA Cy Tpara y HapaTusy onjeHe CIIEY osor
kputepujyma. To je 3aro mro CIIEY ucnuryje npupony octBapuBama fo6UTH
KaKO y OJIHOCY Ha Y/IOT'y KOMYHMKATOpa ! leroBe (pMHAHCHjCKe JOOUTH, TAKO U Y
OJJHOCY Ha y/JIoTy GMHAHCYjCKOT TyOUTKa 32 HOCMOI[a ITpaBa aKo ce KPyT Mpodu-
Tepa mpouupu. [laxe, mpoduTHA MpMpoya YMHA KOMYHUKAIIMje je Ta Ha OCHOBY
Koje ce Mepu edekar paje 6e3 opnamherma, ofHOCHO HeoBamheHo cTedeHa
¢duHaHCKjCKa JOOUT Off CTpaHe KOMYHMKATOPA.

Y npaxcu CIIEY npornena ¢puHaHCHjcKe JOOUTY 11 TyOUTKA IOCMaTpaHa je
KpO3 IUTame 1a I YMH KOMYHUKAaIVje YHM [le0 IpUMapHe i CeKyH/apHe ycayre
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KOjy IIpy>ka KOMYHUKATOP IIPeKo cBOjuxX objekara. OBO muTame je pasMaTpaHo
Ka0 OCHOBHO IUTatbe y IOMEHYTUM CITy4ajeBMMa, a HajUCTaKHyTuje of cTpane ['A
(Opinion EGEDA, 1999: 25; Opinion SGAE, 2006: 54). YBezena je upeja fga ycmyra
KOja ce IIpy>Ka y XOTe/IMMa IPBEHCTBEHO YK/bYUyje XOTeICKe yeuyre; MehyTum,
fia 6 JOIYHMIIN CBOjY YCIYTY M YYMHM/IN je aTPaKTUBHUjOM, KOMYHUKATOPU
KOPJCTe TeleBU30pe Kao NOMATHY YCIYTY 3a IpMUBIadee MylmTepuja. YuH xoju
LM/ba HA JaABHOCT Ha Taj HAYMH CTBapa He3aBJUCHY €KOHOMCKY €KCIIIoaTalujy
panu duHaHCKjcKe fo6uT. OBO MOTKpEIbyje apryMeHT Jia ce IpUMapHa yCiy-
ra Koja ce Ipy>ka Ipeko KOMyHMKaropa oborahyje u npomupyje kopumhemem
objexra samrrute. KoMyHMKaTOp Tako cebm cTBapa mpodur 1 HerrpaBegHo ce (6e3
Ba/baHOT IIPABHOT OCHOBA Y BUAY oByanrhema) oborahyje Ha ocHOBY TyDher paza.
Y TakBUM CTy4ajeBMMa, eKOHOMCKM 3Ha4aj IIpeJiMeTa 3alITUTe He 61 ce MOrao
cMarpary 6e3HaYajHNM.

OBo Tpeba pasInKoBaTy Off CUTYyallMje y K0joj He MocToju Be3a usmely npu-
MapHe yc/yTe Koja ce Ipy>Ka IPeKO KOMyHMKaTopa U CEKYHJapHe yCayTe Kojy
KapaKTepulle MpeHoc objexTa 3amrTure. Y TaKBOM CIy4ajy Besa nsMehy mux
IBOje ce IIPeKNJa, jep HeMa cTBapama fofaTtHor npodura uan 6orahema, HuTH
npolnpema npumapHe ycnyre. IlpumapHa ycinyra He KOPUCTY HUTY IPUBIA4YM
BUIIIE€ KOPMCHMKA aKO IIOCTOjM CEKYHJJapHa yC/IyTa Koja ce cacToju Off IpeHoca
o0jeKTa 3alITHTe ¥ JOMeH jaBHOT. be3 003upa Ha 1ocTojame ceKyHIapHe YCIyTe,
KOPMCHMIIV IIPBEHCTBEHO U MCK/BYYMBO TeXe fia 1001jy IpUMapHy yCayry. AKO
ce pajilbe KOMYHMKATOpa KBaNPNKYjy Kao CeKyHIapHa yCIyTa, OH/a Ta YCIIy-
ra He uupa fa OyJe jaBHO JOCTYIIHA; OHA je CaMO CIY4YajHO AOCTYIIHA jaBHOCTH
(Marco del Corso, 2012: 88-90). Kpurepujym jaBHOCTM TMMe HIje VICIIYIbeH, a
JiesIo 0 KoMe je ped Huje HeopyamheHo.

Y obe curyanyje, KOMyHUKATOp UMa ofpeh)eHu cTeleH KOHTpPOJIe HaJl CeKYH-
IapHOM YCIYTOM, Y CMUCITY Jia joj 06e36ehyje mpuctyn. Mehyrnum, ono mro je
pe/eBaHTHO 3a IIPOIIeHY MOBpeie jecTe Jja n ycayra ctBapa npodur. [Tpumena
KpUTepyjyMa npopuTHe IpUpoOfe pasrpaHNdaBa IpUMapHY yCIyTy (Kao oHy
KOja He KpIIIM IIpaBa) Off CeKyH/IapHe ycayre (OHe Koja KpIuu mpasa). Anu, Tpeba
HAIIOMEHYTH U TO fIa TpoduTabyIHa IPUPOTa KOMYHUKAIMje MMa HYDKM Ipar
IpUMeHe y IpaBy Ha HakHazy. To je 3aTo IITO Cy MpaBa Ha HAKHAAy Buile Gu-
HaHCHjCKe IPMPOJie Hero HITO Cy TO eKCKTy3VBHA IIpaBa, IIOLITO HOCU/IAL] ITpaBa
1Ma IIPaBO Ha HaKHaJY.

KonauHo, fpyra ujeja — fa je Kpyr npumaialna Ha MeTH OB/IalltNeHNX 1 Heo-
Br1anrheHX KOMYHMKalMja — 3aBYUCHK Off TOTaA fia JIY je II0CTOjajia IoYeTHa ayTo-
pusalnuja 3a pajby pelleBaHTHY 3a ayTOPCKa IpaBa. Y OBOM ClieHapujy f0asu
JI0 M pera Kpyra MOTeHIIMjaTHUX IIPJMMaJalia, 300T HOBOT Y/iHa KOMYHUKaluje.
3a pasnnKoBame OBIANINeHUX U HEJO3BO/bEHUX Pajib/l Y TAKBUM CUTyalMja-
Mma, CIIEY xopuctu KputepujyMm HOBe jaBHOCTH, TTOpeJ, KpUTepujyMa Ipupope
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npo¢ura. Kpurepnjym npodurHe npupogpe fena opie CIy>KM Kao oKasaTesb
KplIema IpaBa.

Y oH7ajH cny4ajeBrMa, IpoleHa GUHAHCUjCKe JOOUTM U TyOUTKa KPO3 KpUTe-
pujym npoduTHe Ipupofe YMHA KOMYHMKalMje Moxke ce Hahm criojena ca mporie-
HOM II03HaBama OHJIajH m1aTdopmu. [la 611 ce yTBpAMIO 3Hake OH/IAjH IIaThOop-
Me, TAKBO 3Hame Tpeba fja byne crBapHo. [IpodutHa mpupopa onmajH miardpopme
HJje HU JJOKa3 HY IIPeTIOCTaBKa HedakoHuTe akTuBHOCTH (YouTube, 2021: 86).
Vnax, ako ce yTBpAM CTBApHO 3Hame, IPOPUTHA IPUPOJA YC/IyTa OHJIAjH IIJIaT-
¢dbopmu 06e36eh)yje MeHTaTHY elIeMEHT KOjJi IT0Kasyje HaMepy Y CTBAPHOM 3HAY.
CIIEY naBoau oxpebene HencupmHe ¢pakTope Koje HAl[MOHATHU CY/JOBU MOTY
y3eTu y 063up npunmukom yrephuBama casHama (YouTube, 2021: 102). Ope ce
CTBApHO 3Halbe JIe/IV Ha OIIITe 3Hame O IIOBPEIM U CIIelN(IYHO 3Hame O II0Bpe-
nn. Y ciydajy fa oHlajH miatdopMa 3Ha 1y Tpeba 1a 3Ha Jja KOPUCHUIIN HheHe
m1atgopMe Kpllle ayTOPCKa IpaBa — U Jia ce OHa y3[p>KaBa Off IPYIMEeHe OfiIr0Ba-
pajyhux TeXHOMOWKNX Mepa Koje ce MOT'y OUeKMBATHU Off Pa3yMHO OJTOBOPHOT
oreparepa y Toj CUTyalluji, Kako 61 ce BepOIOCTOjHO 1 epMKaCHO CYyIIpOTCTaBI/IA
KpIIeY — OHJIajH ITaTGOopMa MMa CTBAPHO (OIIITE) 3Hame. Y CIy4ajy a OH/IajH
maTdopMa MMa ca3Hama fia je onpehenn samruhenn cappikaj fOCTyIaH mieran-
HO Ha 1beHOj ITaTGOpMM 1 y3/Ip>KaBa ce Off eKCIIe[UTUBHOT Opricarmba nin 6/10K1-
pamba IPUCTYIIA IbeMy — OHJIajH ITaTdopMa MMa CTBapHO (crernduvIHo) 3Hakbe.
Ocranu ¢akTopu Cy OBe3aHM ca HAMEPOM Ja Ce He3aKOHUTUM aKTUBHOCTUMA
CTBOpM TpOdUT, TOKa3yjyhu Ha Taj HAUMH MEHTA/IHU eJIeMEHT KOjU II0Ka3yje Ha-
Mepy y CTBapHOM 3Hamy. To ¢y cuTyanuje y KojuMa OH/IajH I1aThopMa yIecTByje
y omabupy samruheHor cagpskaja Koju je He3aKOHUTO CAOIIITEH jABHOCTH, VTN
Ipy’ka ajaTe Ha CBOjOj OHJIAjH I/IATGOPMU TOCEOHO HaMemeHe 32 He3aKOHUTO
Ie/berbe TAaKBOT CafipyKaja, M/ CBECHO IPOMOBHIIE TAKBO JIe/beIbe.

4. 3ak/pydax

I[Tocroju cTapa eHITIecKa IOCTIOBMIIA Koja mpepBuba na he 3ajegnnna e oco-
6e 6utu cpehHa ako MTaja Ha JaH BeHYama 00yYe HELlITO CTapO, HELlITO HOBO,
HEIITO [103ajM/beHO ¥ HEellITO IIaBo. ,Pahame” kpurepujyma CIIEY koju ce xo-
pUCTe 3a OLieHy NTOBpefie eKOHOMCKOT IIpaBa Ha jaBHO KOMyHMIIMpame ,Takobe je
npensubeHo kao ,,yHuja“ usmehy mehynaponuor u npasa EY. Opze, Mmoxxe ce pe-
hu, Hemro mnaBo je EY, HemTo cTapo je eKOHOMCKO IIPaBo, HELITO HOBO CY HOBU
CEeTOBM KPUTEPUjyMa KOjI IIPOLIerbyjy IOBPEY OBOT IIPaBa, a HELITO M033jM/bEeHO
(rto 6u Tpebaso fa ce BpaTu) je pUHAHCUjCKA JOOUT Off IpeKpIIaja.

ApryMeHT KOju M3HOCHU OBaj YWIaHAK je fia je KpUTepujyM NpopuUTHe Ipupose
pesynrar oBor cnoja. lako ce oBaj croj Mo>ke YMHNUTY HecpehHIM, y OBOM YIaH-
Ky ce TBPJY fia je yBoheme 0BOT KpuTepujyMa HEOIIXOZHO KaKo 611 ce IPOLeHNO
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edekar mospefe 3a HOCHOLA IIpaBa. Y 0BOj IIPOLIEHY, TPOPUTHA IPUPOLA KO-
MYyHIKaIMje ce MPOoLerbyje pasIN4NTO 33 aKTe KOMYHIMKaIlMje ¥ aKTe CTaB/bakba
Ha pacronarame. Y akTuMa KOMYHUKaIuje, 0Baj KPUTEPUjyM CITy KU 32 Meperbe
duHaHCHjCKOT I'yOMTKa 3a HOCHOLA IIPaBa YKOIMKO Ce KPYT IIpMMaala IpoI-
pu. OBoO ce MOXXe IPOLIEHUTU CAMOCTaIHO VN 33j€/JHO Ca KPUTEPUjYMOM HOBE
jaBHOCTM. Y TOCTYIIIMMA Y KOjUIMa Ce KOPUCTH, 0Baj KPUTEPUjyM ce yHoTpebbyje
3a IIPOLIeHy 3Halba KOMYHUKaTOpa 1 (puHAHCHUjCKe JOOUTY ITOBe3aHe ca TAKBUM
3HameM. OBO IPAaKTUYHO pelllerbe 3a 6p3 pa3dBoj TEXHONOIMje — Koje Moxk/ja Hehe
OUTH y CTamby Aa Mapupa 3aKOHCKMUM GopMyIanyjaMa Ha Me)yHapogHOM 1 HUBOY
EY - morno 6u ce mokasaru kao mobegHmnYKa KapTa IIOMeHyTor croja. Hagamo
ce na he cnoj mehynapopnor n npasa EY 6utu fobap cmoj.
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1. Introduction

There are several legal reasons why the mechanism of making copyright function
in an online setting — both for the rightholder and for the end user - can be com-
plex. The first is the plurality of legal sources. Copyright is territorial in nature, so
there are as many copyright laws as there are countries in the world. A further layer
of complexity arises from the fact that some problems which different copyright
laws regulate, are regulated on an international level, whereas some are regulated
in specific regions of the world, such as the European Union (EU).

The second reason, which is a direct consequence of the plurality of copyright
legal sources, is the heterarchical relationship between the latter. Only with a large
dose of resourcefulness and perhaps a small dose of artistic licence can one detect
a hierarchical structure among legislative catalogues of the copyright laws found
on a national, EU and international level. However, such a hierarchical relationship
may obtain from one perspective (for example that of national law), but not from
another (for example that of EU law).

The third reason is that legal sources and legal systems are living organisms
with an expansive character. This means that national, EU and international le-
gal systems that contain copyright laws and norms are dynamic systems which,
through the legislative measures of lawmakers and the interpretations of courts,
expand their scope. With the growing number of legislative measures, the number
of conflicts between concepts and systems increases. This results in an overlapping
of legal systems. Sometimes this creates a forced legal symbiosis, and in most cases,
it causes irritation by deepening the legal uncertainty produced by these conflicts.
The EU’s legal system - which is often seen as the most dynamic (Govaere, 2019:
19), particularly in copyright (Rosati, 2019) - exhibits such an expansive nature,
above all in how it grows into the national legal systems and merges with them,
to the point that it has become difficult to determine where national law ends
and EU law begins. Since different practices and mechanisms of rights clearance
of national collective management organisations furnished by copyright laws in
national systems in effect hinder content from being available in other countries,
the EU tries through the expansion of its own system to override these differences.
It does so both through legislative measures and through interpretations by the
Court of Justice of the European Union (CJEU).

The present article focuses on one part of the problem of the online availa-
bility of content. This is the interpretation by the CJEU of one specific economic
right — although found in other EU harmonising measures - embodied in Article
3 of the Directive 2001/29/EC on the harmonisation of certain aspects of copy-
right and related rights in the information society (InfoSoc Directive), which is
an implementation of Article 8 of the World Intellectual Property Office Copy-
right Treaty (WCT) in EU law. This right of communication to the public, which
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includes the right of making available to the public, has in recent decades become
the main economic right of a rightholder in digital realities (Dimita, 217: 136). This
economic right serves as a vehicle whereby the rightholder can prevent content
from being made available online, or conversely allow it to be. The present article
discusses the introduction of a criterion of the profit-making nature of the act of
communication, and its introduction in the mainstream narrative of assessment
of content availability by the CJEU.

2. The Economic Right of Communication to the Public

Traditionally, the right of communication to the public presumed that the act of
communication presented or transmitted the work in question for use or exploita-
tion, whereas the right of making available to the public (a right more tailored for
online uses) presumed that the relevant act provided access to the work in such a
way that members of the public could access the work from a place and at a time
individually chosen by them (Basic Proposal, 1996: 10.14). The EU, in its imple-
mentation of the right of making available, opted to make it a species of the right
of communication to the public (Depreeuw et al, 2014: 85), effectively tying its
interpretation and application to the latter (de Francquen et al, 2013: 27).

The interpretation of Article 3 of the InfoSoc Directive by the CJEU showed
steady signs of deepening the legal uncertainty about the scope of the legal con-
cept of the economic right (Depreeuw, 2014; Hugenholtz and van Velze, 2016).
Whereas the traditional understanding of the scope of the legal concept of the
economic right presumed the existence of an act of communication directed to a
public, the CJEU introduced other elements in the assessment of the scope. These
elements were in the form of the criteria of the new public (SGAE, 2006: 41) and
of the profit-making nature (SGAE, 2006: 44) of an act of communication. This
introduction of the new criteria by the CJEU in traditional forms of communica-
tion found outside of digital realities opened a floodgate of cases stemming from
national courts of the Member States — cases which wrestled with the question of
how these newly introduced criteria were to be applied. The situation had further-
more taken a turn for the worse in recent years, once these criteria were applied to
internet cases found inside of digital realities. The CJEU then introduced other two
elements in the assessment of the scope of the legal concept of the economic right:
the complimentary criteria of specific technical means (ITV I, 2013: 26) and of
knowledge of copyright infringement (GS Media, 2016: 47), deepening even more
the legal uncertainty about the scope of the legal concept of the economic right.

This legal uncertainty effectively caused two opposite reactions on the part
of stakeholders. The first was the initial immobilisation of rightholders, who felt
uncertain as to whether they have a right to prevent or allow use of their content.
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This led to the creation of an atmosphere whereby everything found online could
be freely used. This enabled several services — among them those of Napster, Pirate
Bay, LimeWire and YouTube - to flourish. When these services started to dent
the revenue of rightholders severely, aggressive litigation ensued. This aggressive
litigation then caused the second reaction: the immobilisation of end users, who
now became uncertain about whether they were infringing copyright. Some of
these services, such as Pirate Bay (Eleret et al, 2016), remained defiant in the new
circumstances; others, such as YouTube, changed their financial model in order
to avoid litigation. However, neither of these two opposite reactions cast light on
the scope of the legal concept of the economic right - let alone on how to solve
the growing legal uncertainty.

In an attempt to alleviate the growing legal uncertainty regarding the regula-
tion of copyright in an online setting, the EU legislator introduced the Directive
(EU) 2019/790 on copyright and related rights in the Digital Single Market (DSM
Directive). Nevertheless, even after the enactment of the DSM Directive, the legal
problem of the scope of the legal concept of the economic right in the EU remains
the same. Thus, the question concerning the online availability of content in the
Member States is still unsolved.

The development of the criteria by the CJEU that provided for the scope of
the legal concept of the economic right has been characterised by some scholars
- among them Koo (Koo, 2017), Quintais (Quintais, 2018), and Clark and Dick-
enson (Clark & Dickenson, 2017) - as sporadic, erratic and unsystematic. This
criticism has also encouraged extensive scholarly attempts to determine what the
exact scope of this economic right is. All of these, in accordance with the CJEU’s
body of case law, have identified several sets of criteria that need to be fulfilled.
The first set consists of cumulative criteria of “the act of communication” and
“the public”. The second set consists of the complementary and interdependent
criteria of “the new public”, “the specific technical means” and “the profit-making
nature of the act of communication”. Some scholars have also inferred but never
directly stipulated criteria by the CJEU such as “knowledge” (Koo, 2017: 106),
“indispensable intervention” (Clark & Dickenson, 2017: 275) and “primary and
secondary acts of communication” (Oprysk, 2020: 235). The classification and
grouping of criteria has followed the logic of the CJEU’s case law, by which the
CJEU adds new elements to the scope of the legal concept of the economic right.
However, this case law often fails to provide the meaning, rationale and consist-
ency of the new additions. In all of its judgments, the CJEU repeats the mantra of
“two cumulative criteria” and other “complementary and interdependent criteria”
(SGAE, 2006: 34-37). However, the manner in which the CJEU uses them to as-
sess an infringement is quite different from its proclamation at the start of these
judgments. Whereas other criteria had received a large scholarly coverage, the
criterion of the profit-making nature of the act of communication had been left
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out of the limelight. The present article argues that the purpose of this criterion is
to assess the effect of copyright infringement, most importantly the effect of loss
of profit by the rightsholder.

3. The Criterion of Profit-Making Nature of the Act of Communication

Unlike the criterion of the new public, the criterion of the profit-making nature of
communication did not receive an overly negative reaction in the scholarly liter-
ature (Rosén 2016: 331; Rosati, 2020) This is mostly due to the fact that the idea of
commercial exploitation of the object of protection has the notion of profit-making
embedded in it. Moreover, the underlying purpose of an economic right (exclusive
or remunerative) is to protect the immaterial exploitation of an object of protection
(Depreeuw, 2014: 511). However, in the course of the development of the infringe-
ment assessment of the act of communication and of the act of making available,
this criterion has developed as a self-standing point of evaluation. Therefore, it
is surprising that this criterion was not challenged with the same vigour as the
criterion of the new public, since both main criticisms of the criterion of the new
public can be applied here. Firstly, there is no reference to this criterion in the
Berne Convention for the Protection of Literary and Artistic Works (Berne Con-
vention), the WCT, the World Intellectual Property Organization Performances
and Phonograms Treaty (WPPT), or in the EU legislative harmonisation measures.
Secondly, this criterion encompasses an evaluation of knowledge in the infringe-
ment assessment, especially the knowledge of online platforms. Yet this criterion
has been largely left untouched by scholarly criticism.

Although some scholars such as Dusollier (Dusollier, 2018: 183) argue that
this criterion is redundant, since copyright law has never required profitability as
a precondition for liability, this criticism does not affect the use of it by the CJEU.
This is because this criterion is not used as a precondition, but rather as a qualifi-
er of the degree of infringement. As Depreeuw (Depreeuw, 2014:506-507) rightly
notes, the idea of the profit-making nature lies in the rightholder’s ability to control
his or her object of protection (and access to it), and to act against unauthorised
exploitation. The exploitation has to be the centre of the act of communication and
of the act of making available. In essence, the technicalities of how an act is carried
out are important for qualifying whether a particular act is an act of communi-
cation or an act of making available; however, it is the potential exploitation that
finally determines whether said act widened the audience without authorisation.
The idea of control over access to the object of protection does not run counter to
the control that is exercised by the rightholder via authorisation. This is because
such authorisation also includes authorisation for which no remuneration was
sought. That is why this criterion applies both in situations where no authorisation
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was given and in situations where authorisation was given, but not in the scope in
which it was used (it goes beyond initial authorisation). There, the rightholder has
a right to seek compensation, although he or she does not have to.

In the CJEU’s case law, there is an increasing interest in the profit-making
nature of the act of communication and of the act of making available, and in
whether it is a decisive factor that compliments other criteria contained in the
scope of legal concept of the economic right. Even if the CJEU seemed not to whol-
ly embrace the idea that the profit-making nature of the communication to the
public is a mandatory condition for the existence of an infringement, it included
this criterion in its assessment and stated that it has to be assessed according to
the circumstances of each single case.

In the Egeda case (EGEDA, 2006), Advocate General (AG) La Pergola intro-
duced this criterion into the CJEU’s narrative, primarily as a factor in the assess-
ment of the private and public nature of the communication, since the pursuit
of financial profit is important when examining whether a communication is
directed to the public. In the delimitation of the public or private nature of the
environment, he emphasised the rightholder’s right to exploit his or her work. The
criteria, he suggests, derive from authorisation for secondary use of the broadcast
work (in the Egeda case), if this gives rise to independent economic exploitation for
financial profit, and if it also relates to the economic importance of the new public.
While AG La Pergola focused on the exploitation of the object of protection, AG
Sharpston concentrated more on the control over authorisation by the righthold-
er, suggesting an assessment of the extent of the circle of potential recipients and
its economic significance for the author (Opinion SGAE, 2006:54). Both of these
opinions left their trace in the narrative of the CJEU’s assessment of this criteri-
on. This is because the CJEU examines the profit-making nature both in relation
to the role of the communicator and its financial gain, and in relation to the role
of financial loss for the rightholder if the circle of recipients is broadened. There-
fore, the profit-making nature of the act of communication measures the effect
of the action without authorisation, namely the accruing of financial gain by the
communicator.

In the case law of the CJEU the assessment of financial gain and loss was
viewed through the question of whether an act of communication forms part
of a primary and secondary service provided by the communicator via its facil-
ities. This issue was discussed as a background issue in the hotel cases, and most
prominently by the AGs (Opinion EGEDA, 1999: 25; Opinion SGAE, 2006: 54).
They introduced the idea that the service provided in the hotels primarily in-
volves hotel services; however, in order to supplement their service and make it
more attractive, the communicators use television sets as an additional service to
lure customers. The act that targets a public thereby gives rise to an independent
economic exploitation for financial profit. This substantiates an argument that the

21



Serbian Review of European Studies, vol.1(2022), no. 1, pp. 7-25

primary service provided via the communicator’s facilities is being enriched and
broadened through the use of the object of protection. The communicator thus
creates a profit for itself by unjustly enriching itself (without a valid legal basis in
the form of authorisation) on someone else’s work. In this action, the economic
significance of such potential recipients of the object of protection could not be
deemed insignificant.

This should be distinguished from a situation where there is no link between
the primary service provided via the communicator’s facilities and the secondary
service characterised by transmission of the object of protection. In this scenario
the link is severed between the two, since there is no creation of additional profit
or of enrichment, and no broadening of a primary service. The primary service
does not benefit or attract more customers if there is a secondary service consist-
ing of the transmission of an object of protection to the public. Irrespective of the
existence of the secondary service, customers primarily and exclusively seek to
receive the primary service. If the actions of a communicator qualify as a second-
ary service, then the public is not deemed to be targeted; it is merely caught by
chance (Marco del Corso, 2012: 88-90). The criterion of the public is thereby not
fulfilled, and the act in question is not an unauthorised one.

In both situations, the communicator has a certain degree of control over
the secondary service, in the sense that it provides access to it. However, what
is relevant for the infringement assessment is whether the service creates profit.
The employment of the criterion of the profit-making nature delimits the primary
service (as the one that is not infringing) from the secondary service (the one that
is infringing). But there is a slight refinement: the profit-making nature of commu-
nication has a lower threshold of application in remunerative right. This is because
remunerative rights are more financial in nature than exclusive right, since the
entitlement for the rightholder is a single equitable remuneration.

Lastly, the second idea - that the circle of recipients is targeted by the author-
ised and unauthorised communications - is based on whether there has been an
initial authorisation for the copyright-relevant action. In this scenario, there has
been a widening of the circle of potential recipients, due to a new act of commu-
nication. For the delimitation between authorised and unauthorised acts here, the
CJEU employs the criterion of the new public, alongside that of the profit-making
nature criterion. The criterion of the profit-making nature of the act serves here
as an indicator of infringement.

In online cases the assessment of financial gain and loss through the criterion
of the profit-making nature of the act of communication can be found fused in
the assessment of knowledge of online platforms. In order to establish the online
platform’s knowledge, such knowledge should be actual. Profit-making nature of
the online platform is neither evidence nor presumption of illegal activity (You-
Tube, 2021: 86). Nevertheless, if actual knowledge is established, profit-making
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nature of services of online platforms provide for mental element demonstrating
intent in actual knowledge. The CJEU lists certain non-exhaustive factors that the
national courts can take into consideration when establishing knowledge (You-
Tube, 2021: 102). Here, the actual knowledge is divided into a general knowledge
of the infringement and a specific knowledge of the infringement. In the event
that the online platform knows or ought to know that users of its platform are
infringing copyright — and it refrains itself from putting in place the appropriate
technological measures that can be expected from a reasonably diligent operator
in its situation in order to counter credibly and effectively the infringement - the
online platform has actual (general) knowledge. In the event that online platform
has knowledge that a specific protected content is available illegally on its platform
and refrains from expeditiously deleting it or blocking access to it - the online plat-
form has actual (specific) knowledge. Other factors are linked with the intention to
create profit by illegal activity, thus showing mental element demonstrating intent
in actual knowledge. These are situations where the online platform participates
in selecting protected content illegally communicated to the public, or provides
tools on its online platform specifically intended for the illegal sharing of such
content, or knowingly promotes such sharing.

4, Conclusion

There is an old English proverb that envisages a union between two persons to be a
happy one if the bride, on the wedding day, wears something old, something new,
something borrowed and something blue. The “birth” of the CJEU’s criteria that
are used for assessment of the infringement of the economic right of communica-
tion to the public are also envisaged as a ‘union’ between the international and EU
law. Here, one can say, something blue is the EU, something old is the economic
right, something new are the new sets of criteria that assess the infringement of
this right, and something borrowed (which should be return) is the financial gain
from the infringement.

The argument put forward by this article is that the criterion of the prof-
it-making nature of the act of communication is a result of this union. Although,
this union might seem to be an unhappy one, this article would argue that the
introduction of this criterion was a practical necessity brought by technological
advancements in order to assess the effect of the infringement for the rightholder.
In this assessment, the profit-making nature of communication is assessed dif-
ferently for acts of communication and acts of making available. In acts of com-
munication, this criterion serves to measure the financial loss for the rightholder
if the circle of recipients is broadened. This can be evaluated independently or
together with the new public. In acts of making available, this criterion is used in
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assessing the knowledge of the communicator and the financial gain linked with
such knowledge. This practical solution for the rapid development of technology
that might not be able to match legislative formulations on the international and
EU level, could prove to be the winning ticket of this union. And hopefully, make
this union between international and EU law a happy one.
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